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Minor, supra, and Sedg. & Wait on Land Titles, sec. 769, supra. 
And the following, with diffidence, is submitted to the profession: 

Color of title, under which constructive possession will be given, 
must be by deed or other writing, which purports or contracts to pass 
title, and which contains sufficient terms to designate the land in ques- 
tion with such certainty that the boundaries thereof can be ascertained 
by the application of the general rules governing the location of land 
conveyed by any deed. 

F. W. Sims. 

Louisa, Va. 



THE CONTRACT RELATION BETWEEN ASSIGNOR AND 

ASSIGNEE OF NON-NEGOTIABLE CHOSES IN ACTION, 

AND THE RIGHTS ARISING THEREFROM. 



The assignability of certain choses in action is now well settled in 
Virginia, as is also the distinction between rights in action assignable 
and those not assignable. The rights of the assignee against the debtor 
are clearly fixed and defined. He acquires' all rights of property in 
the chose in action, and is entitled to all remedies for its enforcement 
which his assignor had, but no other or greater. The debtor has, sub- 
stituted without his consent, a new party to whom he is due the per- 
formance of his contract. These questions, and all questions affecting 
the assignee and the debtor, are fully discussed in the books. But the 
contract relation between assignor and assignee, and the rights and 
duties growing thereout, are very meagerly discussed, and this is my 
apology for offering this article. 

Two opposite views of this relation were urged upon the court by 
the opposing counsel in the case of Mackie's Ex' or v. Davis and Others, 2 
Wash. 219. This was an action of assumpsit brought by the assignees 
of a bond against the executor of the assignor to recover upon the 
assignment, the assignee having failed to collect the bond from the 
debtor. No special undertaking on the part of the assignor to be lia- 
ble to the assignee in case of his failure to collect was shown, and the 
jury found a verdict for the plaintiffs, subject to the judgment of the 
court. Judgment was rendered upon this verdict for the plaintiffs, 
and the defendant appealed. 

In the Court of Appeals it was contended on the part of the appel- 
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lants that the assignor of a chose in action, without a special contract, 
only undertook that he had title to the thing assigned, and that the 
same was unsatisfied,' in whole or in part, and that, in the absence 
of fraud, these conditions being fulfilled, there was no implied under- 
taking on his part to pay the bond or other obligation if the obligor 
could not. 

It was contended on the part of the appellees that the assignor of a 
bond would be liable to the assignee, who, after having used due dili- 
gence to recover the money, has failed to do so, without any special 
undertaking on his part to be so liable, and this view was sustained by 
the court, and is the law of Virginia to-day. It was also held in that 
case that what is due diligence is a question for the jury in each case. 

From this case, the doctrine of which is recognized in all subsequent 
cases on the subject in Virginia, is deduced the doctrine that, in a sim- 
ple assignment without special undertaking on the part of the assignor, 
of a chose in action, there is an undertaking that he has title to the 
thing assigned, that the same is unsatisfied, and an implied promise 
that he will be liable to the assignee if he fails to collect of the debtor 
after having used due diligence to do so. 

The assignee undertakes on his part that he will use due diligence 
to collect from the debtor. What is due diligence is a question of fact 
to be determined by each particular case. To state the proposition 
accurately, the degree of diligence required does not vary, although 
an act, which would constitute due diligence in one case, may not in 
another. 

The undertaking of the assignee is nowhere more clearly stated than 
by Roane, Judge, in the case of Bronaugh & Co. v. Scott, 5 Call, at 
page 90. He says: "The assignee undertakes that he will, at no 
time, omit that diligence and those measures which the interest of the 
assignor require him to pursue." In this case it was held that, al- 
though the plaintiffs had brought suit to recover of the makers of the 
note, their suit having been informally brought, and they having failed 
thereby to collect the debt of the makers, they could not recover of 
the assignor. The plaintiff", himself, had been in no default, but his 
counsel had, and it was held that the assignee must suffer the loss. 
The assignee must, therefore, in general, not only bring suit, but he 
must bring a proper suit. 

The assignee's right of action against the assignor may be defeated, 
not only by his failure to bring suit where such suit is necessary, or 
would prove available, but, also, by his delay in prosecuting his suit 
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or pursuing his remedy, where such delay has resulted in his failure to 
make the debt. Wilson's Adm'r v. Barclay's Ex' or and Others, 22 
Gratt. 534. In this case, by the delay of the assignee, interest was 
allowed to accumulate upon debts constituting prior encumbrances, and 
the assignee failed to collect his debt. It was held that the delay 
being the fault of the assignee, he could not recover of the assignor. 

It is not always necessary, however, that the assignee should bring 
suit. He is not required to do a useless thing. He may show that 
the maker was insolvent at the time the note was made, or the contents 
fell due. Drane v. Schofield, 6 Leigh, 386. There are other circum- 
stances which will excuse suit on the part of the assignee, as "where 
the note was a forgery, and the assignee has received the money from 
the assignor, or where the assignor practiced a fraud upon the as- 
signee, &c." Caton & Veale v. Lenox and Others, 5 Eand. 31. 

That the assignee must sue where a suit would be availing, see also 
Broun v. Hull, survivor, 33 Gratt. 23 ; Thompson v. Govan, 9 Gratt. 
695, and cases cited; 4 Call, 492. That no suit is necessary where 
it can be shown that the maker was insolvent when the bond or note 
became due, see Peay v, Morrison's Ex'ors, 10 Gratt. 149. 

This due diligence on the part of the assignee may be excused also 
by contract, or by the acts of the assignor. McLaughlin v. Duffield, 
5 Gratt. 133; 10 Gratt. 149, ante. 

Having, after the exercise of due diligence, exhausted all remedies 
against the debtor, and having failed to make the debt, in whole or in 
part, the assignee is entitled to have recourse against the assignor upon 
his promise, implied from his assignment without qualification. (In 
the case of special contracts of assignment, the rights of the parties 
are governed by the terms of the assignment. ) Before this right can 
accrue, the assignee must, in the absense of an agreement to the con- 
trary, exhaust not only the personalty of the debtor, but also his real 
estate unless he can show that a suit for that purpose would be un- 
availing. Barksdale v. Fenwick, 4 Call, 492 — opinion of Roane, 
Judge, at page 502, et seq. 

The action to be brought in a suit by the assignee against the as- 
signor is assumpsit. The usual practice in framing the declaration is 
to insert a special count setting forth the transaction with the required 
particularity, and then to follow with the general counts for money 
had and received, &c. See Mackie v. Davis, 2 Wash., and other 
cases cited above. The plaintiff may, however, recover under the 
general counts for money had and received, and for money paid, laid 
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out and expended. Drane v. Schofield, 6 Leigh, 386. Where the 
special count is resorted to the pleader should set out such facts as he 
is required to prove. 

The plaintiff in the action has the burden upon him to show the 
assignment,* due diligence to collect, or the excuse for making no 
efforts, the failure to collect in whole or in part, and the loss sustained. 
Bronaugh v. Scott, 5 Call, 85, and cases cited above. Failing to show 
this, he cannot recover. 

The plaintiff in the action, in the absense of an agreement to the 
contrary, is entitled to recover, if at all, the full amount due upon the 
security assigned, or any part thereof which may remain unpaid. 10 
Gratt. 155. 

W. B. Kegley. 

Wytheville, Va. 

* Such is the rule at common law ; but, In Virginia, by statute, where the declara- 
tion alleges the assignment, proof of the assignment is dispensed with, unless with 
the plea putting it in issue there be filed an affidavit denying the assignment. Code 
of Virginia, Sec. 3279, See Clason v. Parrish, 2 Va. Law Reg. at p. 188, and note at 
p. 191. 



